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6.Legislative Guide on Insolvency Law, New York (2005), A

Pp.141-146
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7.1bid, p.142. v

8.Ibid, p.142. Transactions intended to defeat, hinder or A

delay creditors involve the

debtor transferring assets to any third party with the intention of

putting them

beyond the reach of creditors. The effect of such transactions will

generally be

to disadvantage all unsecured creditors. These transactions

generally cannot be

avoided automatically by reference to an objective test of a fixed

period of

time in which the transactions occurred because of the need to

prove the intent

of the debtor. That intent is rarely proven by direct evidence, but

rather by

identifying circumstances that are common to these types of

transaction.

Although differing between jurisdictions, there are a number of

common

indicators, including

9.Ibid, p.141.
10.1bid, p. 141-142.

11 Ibid, p.9141-143
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12.An important question in respect of these types of transaction
is what

constitutes a sufficient “undervalue” for the purposes of
avoidance and how it

can be determined. In many States, it is left to the courts to
determine by

reference to standards such as reasonable or market value
prevailing at the time

the transaction occurred on the basis of appropriate expert
evidence. Where the

relevant amounts in a transaction may not be certain, one
approach to assist the

court may be for the insolvency representative to provide the
court with an

estimated valuation of such amounts, which could be disputed
upon the presentation

of further evidence by the counterparty to the transaction. The
court

might also be given a power to specify a mode of determining the
valuation

rather than necessarily having to determine the value itself. Given
the difficulties

in proving undervalue, in some jurisdictions it may be easier to
avoid a

transaction on the grounds of preferential effect if it was entered
into at a time

when the debtor was unable to pay its due debts. Further, some
laws presume

less than fair, or no, consideration to be evidence of a transaction
intended to

defeat, hinder or delay creditors.

13.Ibid, p143.

14.1bid, p.143. Some insolvency laws provide that these types of
transaction will not be

avoided if certain conditions are satisfied, such as that the
beneficiary acted in

good faith; that the transaction was for the purpose of carrying on
the debtor’s
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business; and that there were reasonable grounds for believing
that the transaction
would benefit the debtor’s ordinary business.
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17.transactions subject to avoidance.

18.The relationship between the parties to the transaction, where
a transaction

took place directly with a related person or via a third party to a
related

person.

19.Some laws also specify circumstances or types of transaction
where the

requisite intent or bad faith is deemed, or may be presumed, to
exist, for

example, in the case of transactions involving related persons
occurring within

a specified period of time prior to the commencement of
proceedings (discussed

further below, paras. 182-184). Under other laws it may be
sufficient

for a transaction to be avoided if the debtor could, and therefore
should, have

realized that the effect, if not the intent, of a transaction would
have been to

disadvantage creditors and that the beneficiary could, and
therefore should,
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have realized that the debtor’s action could produce that effect.
Some laws also

provide that certain transfers, such as conveyances of land, will
be exempt

from avoidance under this category of transactions if the transfer
was bona fide

for good value to a person who had no notice or was unaware of
any intent to defraud creditors.

20.Ibid, p.142.

22.Voidable.

23.Types of transaction subject to avoidance;

Although variously defined, there are three broadly common types
of avoidable transaction that are found in most legal systems and
are used in the Legislative Guide as the basis for discussion. They
are transactions intended to

defeat, hinder or delay creditors from collecting their claims;
transactions at undervalue; and transactions with certain creditors
that could be regarded as preferential. Some transactions may have
the characteristics of more than one

of these different classes, depending upon the individual
circumstances of each transaction. For example, transactions that
appear to be preferential may be

more in the character of transactions intended to defeat, hinder or
delay creditors when the purpose of the transaction is to put assets
beyond the reach of a creditor or potential creditor42 or to
otherwise prejudice the interests

of that creditor and the transaction occurs when the debtor will be
unable to pay its debts as they become due or where they leave the
debtor with insufficient

assets to conduct its business. Similarly, transactions at an
undervalue may also be preferential when they involve creditors,
but not when they

involve third parties. Where there is a clear intent to hinder,

defeat or delay creditors, these transactions may fall into the first
category of transactions. In

cases such as these, the insolvency representative may be able to
choose the category under which a particular transaction is to be
avoided and thus take advantage of the variations in requirements
of proof and suspect periods that
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typically apply.

24.1bid, p.138. Some laws adopt a two-tiered approach
combining the short period

within which all transactions are avoided and no defences are
available to

creditors, with a longer period in which certain additional
elements have to be

proven. The law may specify that a certain type of transaction
occurring

within, for example, a six-month period before commencement,
is avoided

without requiring the insolvency representative to show anything
other than

that it is a transaction as defined for the purposes of the
legislation and that it

occurred within the time limit.

25.Chan Ho , Conflict Of Law In Incolvency Transaction
Avoidnace , Singapore Academy of Law Journal 343 (2008). P.2.
26.Ibid, Legislative Guide. p. 136.

27.1bid, p. 135-139. by gifting of its assets or transferring or
selling assets for less than their fair commercial value.
28.Suspect period.

AYO o (YAS

30. UNCITRAL Model Law On Croos-Border Incolvency. 1997
.Scope of application of the stay; Duration of application of the
stay p.55.

31.Ibid, p .139. One insolvency law that adopts a combination of
those elements provides, for

example, that transactions such as gifts, granting of a security
interest for existing debts and extraordinary payments (those
which have not been made with the usual means of payment or
before the due time) can be avoided where they are made within
three months prior to commencement. Other transactions

can be set aside if the debtor was insolvent at the time of the
transaction, if the transaction was unfair or improper in relation to
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a group of creditors and if the counterparty knew that the debtor
was insolvent at the time the transaction occurred.

32.1bid, p .139. A number of insolvency laws also combine these
different approaches

to address different types of transaction. For example,
preferential transactions

and undervalued transactions may be defined by reference to
objective criteria,

while transactions aimed at defeating or hindering creditors will
be defined by

reference to questions of the intent of both the debtor and the
counterparty.

33.Ibid, p.143. An important question in respect of these types
of transaction is what

constitutes a sufficient “undervalue” for the purposes of
avoidance and how it

can be determined. In many States, it is left to the courts to
determine by

reference to standards such as reasonable or market value
prevailing at the time

the transaction occurred on the basis of appropriate expert
evidence. Where the

relevant amounts in a transaction may not be certain, one
approach to assist the

court may be for the insolvency representative to provide the
court with an

estimated valuation of such amounts, which could be disputed
upon the presentation

of further evidence by the counterparty to the transaction. The
court

might also be given a power to specify a mode of determining the
valuation

rather than necessarily having to determine the value itself. Given
the difficulties

in proving undervalue, in some jurisdictions it may be easier to
avoid a

transaction on the grounds of preferential effect if it was entered
into at a time
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when the debtor was unable to pay its due debts. Further, some
laws presume

less than fair, or no, consideration to be evidence of a transaction
intended to

defeat, hinder or delay creditors.

A2 S ‘Jﬁ':"ﬁ ‘Jibjf cg;'sl;“_}ls Yo

36.1bid, p.144. Preferential transactions may be subject to
avoidance where: (a) the

transaction took place within the specified suspect period; (b) the
transaction involved a transfer to a creditor on account of a pre-
existing debt; and (c) as

a result of the transaction, the creditor received a larger
percentage of its claim

from the debtor’s assets than other creditors of the same rank or
class (in other

words, a preference).

v-1o B ‘M ‘ULJ}S c@bﬂ)lf v

38.Ibid, p .146. It may be desirable for an insolvency law to
include specific exemptions

from the operation of avoidance powers for certain types of
transaction. Transactions

essential to the functioning of financial markets, such as close-out
netting of securities and derivative contracts (see chap. I below,
paras. 208-

215) are one example of transactions that should be exempted
from the operation

of avoidance provisions. Another example might be transactions
that occur

in the course of implementing a reorganization plan, where
implementation of

the plan fails and the proceedings are subsequently converted to

liquidation.
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40.Ibid, p .135. "Transactions exempt from avoidance actions"
p.146.

The use of the word “transaction” in this section is intended to
refer

generally to the wide range of legal acts by which assets may be
disposed of

or obligations incurred, including by way of transfer, payment,
encumbrance,

guarantee, loan or release, and may include a composite series of
such transactions.

41.Ibid, p .136. upsetting the principle of equal sharing

between creditors of the same rank (e.g. by payment of a debt to a
particular

unsecured creditor or granting a security interest to a creditor
who is otherwise

unsecured when other unsecured creditors remain unpaid and
unsecured).

Many non-insolvency laws also address these types of transaction
as being

detrimental to creditors outside insolvency. In some cases, the
insolvency representative

will be able to use those non-insolvency laws in addition to the
provisions of the insolvency law.
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46.1bid, p.145-146. As noted above, one criterion relevant to
avoidance of certain transactions

is the relationship between the debtor and the counterparty.
Where the
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types of transaction subject to avoidance involve related persons
(sometimes

referred to as connected persons or insiders), insolvency laws
often provide

stricter rules, in particular with regard to the length of suspect
periods and

treatment of any claim by the related person (see chap. V, para.
48), as well

as presumptions or shifted burdens of proof (see below, paras.
199-201) to

facilitate avoidance proceedings and dispensing with
requirements that the debtor was insolvent at the time of the
transaction or was rendered insolvent

as a result of the transaction. A stricter regime may be justified on
the basis

that these parties are more likely to be favoured and tend to have
the earliest

knowledge of when the debtor is, in fact, in financial difficulty.

47.Ibid, p.146. Related persons are generally defined by
varying levels of connection

to the debtor. Most jurisdictions regard those with some form of
corporate or

family relationship with the debtor as related persons. The
legislative approach

taken is generally, but not always, prescriptive. With regard to
those with some

form of business association with the debtor, a narrow approach
would focus

on the directors or management of the debtor, while a wider
definition may

extend not only to those who have effective control of the debtor,
but include

all employees of the debtor and guarantors of the debts of any
person with a

business connection to the debtor. Similarly, a family relationship
may be

defined to include relatives by blood or marriage and even, in
some laws,

persons living in the same household as the debtor, as well as
trustees of any
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trust of which the debtor or a person connected with the debtor is
a beneficiary.

Relatives of those who have a business association with the
debtor are also

commonly regarded as related persons. An important element in
many jurisdictions

is to include as related persons those who had a defined
relationship

with the debtor in the past or may have a defined relationship in
the future.

48..1bid, p .146.
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51.Ibid, p.147. In those laws where the transaction is voidable,
the insolvency representative

will be required to decide whether avoidance of the transaction
will

be beneficial to the estate, taking into account the elements of
each category

of avoidable transaction as well as possible delays in recovering
either the

assets involved or the value of the assets and the possible costs of
litigation.

That discretion would generally be subject to the insolvency
representative’s

obligation to maximize the value of the estate and, under some
laws, it may

be responsible for its failure to do so.

52.Ibid, p .6. Party in interest”: any party whose rights,
obligations or interests

are affected by insolvency proceedings or particular matters in
the insolvency
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proceedings, including the debtor, the insolvency representative,
a creditor, an

equity holder, a creditor committee, a government authority or
any other

person so affected. It is not intended that persons with remote or
diffuse

interests affected by the insolvency proceedings would be
considered to be a

party in interes.
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55.Guzman, Andrew T. (2000). International Bankruptcy:in
Defence of Universalism’, Michigan Law Review. Vol. 98. P.
2223.

56.Goode, Roy, Herbert Kronke, Ewan McKenderick, Jeffrey
Wool. (2007). Transnational Commercial Law: Text, Cases and
Materials, Oxford University Press. P. 544. Lopucki, Lynn M.
(The Case for Cooperative Territoriality in International
Bankruptcy. Michigan Law Review, Vol. 98. (2000).
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58.Lopucki, Lynn M. (1999). Cooperation in International
Bankruptcy: A Post-

Universalist Approach. Cornell Law Reviw, Vol. 84. P. 705.
59.Bebchuk, Lucian Arye and Guzman, Andrew T. (1999). An
Economic

Analysis of Transnational Bankruptcies. Journal of Law and
Economics, Vol. 42. P. 782. 42.
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